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RESPONDENT’S BRIEF

Issue
Has Henderson failed to establish that the district court abused its discretion by imposing
an underlying unified sentence of nine years, with three years fixed, upon his guilty plea to
attempted strangulation?

Henderson Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Henderson pled guilty to attempted strangulation, and the district court imposed a unified
sentence of nine years, with three years fixed, and retained jurisdiction.

(R., pp.173-76.)

Following a period of retained jurisdiction, the district court suspended the sentence and placed
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Henderson on probation for six years. (R., pp.180-85.) Henderson filed a notice of appeal
timely from the order suspending the sentence. (R., pp.186-90.)
Henderson asserts his underlying sentence is excessive in light of his remorse, acceptance
of responsibility, and concern for his family. (Appellant’s brief, pp.2-4.) The record supports
the sentence imposed.
When evaluating whether a sentence is excessive, the court considers the entire length of
the sentence under an abuse of discretion standard. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008). It is presumed
that the fixed portion of the sentence will be the defendant’s probable term of confinement. State
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence is within statutory
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted). To carry this burden the appellant
must show the sentence is excessive under any reasonable view of the facts. Id. A sentence is
reasonable if it appears necessary to accomplish the primary objective of protecting society and
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution. Id. The
district court has the discretion to weigh those objectives and give them differing weights when
deciding upon the sentence. Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of
punishment, deterrence and protection of society outweighed the need for rehabilitation). “In
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where
reasonable minds might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens,
146 Idaho at 148-49, 191 P.3d at 226-27). Furthermore, “[a] sentence fixed within the limits
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prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial
court.” Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).
The maximum prison sentence for attempted strangulation is 15 years. I.C. § 18-923.
The district court imposed an underlying, unified sentence of nine years, with three years fixed,
which falls well within the statutory guidelines. (R., pp.173-76.) Furthermore, Henderson’s
sentence is appropriate in light of the seriousness of the offense, Henderson’s ongoing criminal
offending, his failure to be deterred despite prior legal sanctions, and the danger he presents to
the community.
Henderson reported he first had contact with law enforcement when he was 16 years of
age for vandalism, and he was also arrested at the age of 16 for a curfew violation. (PSI, p.19. 1)
Henderson has continued his criminal behavior as an adult, amassing 27 misdemeanor
convictions that include alcoholic beverage – possess/consume/purchase by a minor, possession
of drug paraphernalia, inattentive/careless driving, possession of marijuana more than 3 oz.
(amended from felony possession of a controlled substance), DUI, driving without privileges,
battery on a law enforcement officer, pedestrian under the influence of alcohol or drugs, assault,
malicious injury to property, resisting or obstructing officers, domestic battery or assault in the
presence of a child, injury to a child, eluding an officer in a motor vehicle, unlawful removal of a
vehicle without payment of stored towed vehicle, providing false information to an officer, a no
contact order violation, two counts of reckless driving (amended from DUI), two counts of
juvenile – encourage, aid, or cause to come within purview, three counts of disturbing the peace,
and three counts of disorderly conduct (one amended from battery and one amended from
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PSI page numbers correspond with the page numbers of the electronic file “CONFIDENTIAL
CERTIFICATE OF EXHIBITS HENDERSON 46113.pdf”
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malicious injury to property). (PSI, pp.10-18.) Henderson’s record also includes one prior
felony conviction for grand theft, for which judgment was withheld and which was dismissed
after Henderson successfully completed probation. (PSI, pp.14, 19.) Henderson’s record also
includes multiple other dismissed charges, as well as misdemeanor charge for second degree
stalking (amended from felony first degree stalking) that was pending at the time of sentencing.
(PSI, pp.10-19.)
In this case, Henderson told his wife, Talissa, that he was going to check on children at
another residence, but his wife became upset and advised Henderson to call the police if he was
concerned about the children’s welfare. (PSI, p.8.) Henderson then slapped Talissa in face
multiple times, pushed her down on the bed, and put his hand around her neck. (PSI, pp.8-9.)
Talissa punched Henderson in the face in an attempt to get him off of her, and Henderson
responded by choking Talissa to the point that she felt like she was going to lose consciousness.
(PSI, p.9.) Additionally, during the incident, Henderson damaged Talissa’s phone by twice
throwing it against the wall, and he also ripped Talissa’s shirt and her bra. (PSI, p.9.) Officers
located Henderson the next day at Aide for Friends, and he admitted that he had gotten into a
fight with his wife the previous night. (PSI, p.9.) Henderson stated that he tried to hug his wife
from behind, but she turned around and punched him, so then he pushed her on the bed. (PSI,
p.9.) Henderson then stated that he was so intoxicated that he did not remember what else
happened that night. (PSI, p.9.) Although Henderson stated that he could not remember what
else happened that night, he also stated that “he knew certain events did not occur,” and that he
“remembered what he had not done even though he blacked out due to intoxication.” (PSI, p.9.)
Henderson’s purported remorse, partial acceptance of responsibility, and his concern for his
family do not outweigh the seriousness of the offense or his ongoing criminal offending.
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The district court considered all of the relevant information, and imposed a reasonable
sentence. (See 9/29/17 Tr., p.7, L.9 – p.9, L.25.) In doing so, the district court noted, “Judge
Clark explained to me the domestic violence assessment that was done with you, which he said
was one of the most serious domestic violence assessments he’s ever seen, and which
characterized you as a domestic terrorist.” (9/29/17 Tr., p.8, Ls.2-6.) Henderson’s sentence is
appropriate in light of the danger he presents to the community and his failure to be deterred
despite prior legal sanctions. Given any reasonable view of the facts, Henderson has failed to
establish an abuse of discretion.

Conclusion
The state respectfully requests this Court to affirm Henderson’s conviction and sentence.

DATED this 28th day of February, 2019.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 28th day of February, 2019, served a true and
correct copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of
iCourt File and Serve:
JUSTIN M. CURTIS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.
__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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